
* This disposition is not appropriate for publication and may not be cited to
or by the courts of this circuit except as provided by Ninth Circuit Rule 36-3.

** Honorable Eugene E. Siler, Jr., Senior Judge for the United States Court of
Appeals for the Sixth Circuit, sitting by designation.

                 NOT FOR PUBLICATION

                 UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT 

FATOLAH AFRASIABI,

               Petitioner - Appellant,

   v.

JOHN ASHCROFT, Attorney General of
the United States; CHARLES DE
MOORE, District Director,
IMMIGRATION AND
NATURALIZATION SERVICE,

               Respondents - Appellees.

No. 02-16353

D.C. No. CV-01-04680-MMC

MEMORANDUM*

Appeal from the United States District Court
for the Northern District of California

Maxine M. Chesney, District Judge, Presiding

Argued and Submitted July 15, 2003
San Francisco, California

Before:   REINHARDT, SILER,** and HAWKINS, Circuit Judges.

FILED
AUG  15   2003

CATHY A. CATTERSON

U.S. COURT OF APPEALS



2

Petitioner-Appellant Fatolah Afrasiabi (“Afrasiabi”) appeals the denial of his

habeas corpus petition challenging the deportation order entered against him in

absentia when he failed to appear at a deportation hearing in San Francisco.  Afrasiabi

claims his due process rights were violated when the Board of Immigration Appeals

(“BIA”) failed to find that new evidence Afrasiabi presented in his BIA appeal

demonstrated “exceptional circumstances” such that the proceedings should be

reopened.  See 8 U.S.C. § 1252b(c)(3) (1995).  

A BIA decision violates due process “if the proceeding was so fundamentally

unfair that the alien was prevented from reasonably presenting his case.”  Ramirez-

Alejandre v. Ashcroft, 276 F.3d 517, 519 (9th Cir. 2002).  Here, Afrasiabi sought to

present evidence to the BIA that he was prevented from attending the removal hearing

because his wife was seriously ill and because Afrasiabi’s brother, a non-lawyer, had

assured him that he did not have to attend the hearing and could simply file a motion

for change of venue instead.

This new evidence was insufficient to warrant a finding of exceptional

circumstances.  The BIA addressed Afrasiabi’s claim that his failure to appear was

caused in part by his brother’s poor advice and treated it as a claim for ineffective

assistance of counsel.  Our cases recognizing ineffective assistance claims where non-
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lawyers purported to be attorneys involve petitioners who were fraudulently led to

believe the people they were relying on were lawyers.  See Varela v. INS, 204 F.3d

1237, 1240 (9th Cir. 2000); Lopez v. INS, 184 F.3d 1097, 1100 (9th Cir. 1999).  The

BIA and the district court correctly found that Afrasiabi was never under the

impression that his brother was a lawyer.  Therefore, he cannot claim reliance on his

brother’s advice as an exceptional circumstance, particularly where the IJ specifically

advised him that he was still required to appear at the hearing even if he made a

formal request to change venue.

The BIA did not address Afrasiabi’s claim that his wife’s illness prevented him

from attending the hearing, and was not required to do so.  In presenting new

evidence to the BIA, the petitioner must show that “the evidence was not available

or could not have been presented at the former hearing.”  Ubau-Marenco v. INS, 67

F.3d 750, 758 (9th Cir. 1995).  The evidence of Afrasiabi’s wife’s illness, which

consisted only of his allegations that she was “a danger to herself and to her

children,” was available to be presented to the IJ in Afrasiabi’s original motion to

reopen.

Even if Afrasiabi could show that the BIA deprived him of a fair opportunity

to present his case, he cannot show prejudice because the “new evidence” is

insufficient to warrant a finding of exceptional circumstances. While alleging that his
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wife was out of control and unable to care for herself, Afrasiabi’s own brief casts

doubt on his account, stating that “the facts are murky,” and that there is “something

res ipsa” about his failure to appear.  He also provides vague and inconsistent

accounts of the timing of his wife’s illness.  Further, Afrasiabi states in his brief that

he “believe[d] that he still must appear” until he consulted with his brother, indicating

that he intended to attend the hearing in spite of his wife’s illness, and that the true

cause of his absence was his brother’s advice.  Finally, Afrasiabi called an INS

attorney to say that he could not attend the hearing because of business demands, but

made no mention of any difficulties with his wife in this phone call.  Because these

facts do not make out a basis for a finding of exceptional circumstances, Afrasiabi

cannot show prejudice from any failure of the BIA to properly examine his evidence.

AFFIRMED.
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